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Introduction and background

► The provisions in Part IV of the CCAA dealing with the recognition of foreign proceedings do not explicitly provide for the 

appointment of a monitor or other court officer.

► Nevertheless, a practice developed under the former s.18.6 of the CCAA where the Courts, using their inherent jurisdiction, 

appointed an “information officer” in recognition proceedings to assist the Court and other stakeholders during the restructuring 

process.  The use, nature and effectiveness of such appointments, however, varied considerably.    

► While the 2009 amendments to the CCAA did not codify the appointment or role of an information officer, the current practice of 

the Courts has continued with appointments being made under s.50.

CCAA s.50 An order under this Part maybe made on any terms 
and conditions that the court considers appropriate in 
the circumstances.
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Role of the information officer

► The role of the information officer has been developed through the Courts from that of the “regular” monitor under the CCAA, 

albeit narrowed to reflect the ancillary nature of recognition proceedings.

► The duties of an information officer are set out in the appointing court order and typically include:

— providing the Court with periodic reports on material developments in the restructuring process at defined intervals (often 

stipulated as every three months) and at other such times as the information officer considers necessary;

— assisting and advising the foreign representative and the foreign debtor(s) in carrying out their respective duties; and

— responding to reasonable information requests from stakeholders.

► Unlike that for a monitor in regular CCAA proceedings, the role of the information officer is not codified within the CCAA nor 

addressed in the CAIRP Standards of Professional Practice.
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Role of the information officer

► The scope of the information officer’s role has evolved to include many of the same activities as those of a “skinny” monitor in

regular CCAA proceedings, including:

— submitting a pre-filing report to the Court in support of the foreign representative’s application;

— providing recommendations to the Court regarding issues that arise during the recognition proceedings such as asset sales and

settlements; and

— providing a recommendation to the Court regarding the recognition of a plan of reorganization.

► There are minimal differences in substance and in cost between recognition proceedings under Part IV utilising an information officer 

with an expanded mandate and a full CCAA proceeding utilising a “skinny” monitor.
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Terms of court appointment

► The provisions in the court order appointing an information officer are typically similar to those appointing a monitor, including:

— the fees and disbursements of the information officer are deemed to be costs of the proceedings.  An administrative charge over 

the Canadian assets is granted as security for the fees and disbursements;

— the taxation of the information officer’s fees and disbursements is by the Canadian Court (and not subject to approval in the

foreign proceedings);

— protection is given to the information officer from liabilities which may arise from the fulfilment of its duties, including in 

connection with any information disseminated to stakeholders, except where such liability results from gross negligence or 

wilful misconduct.  Leave from the Court is required to commence an action against the information officer; and

— explicit protection is also given to the information officer from liabilities under employment and environmental legislation as 

the information officer is deemed not to become a successor employer nor take possession of the debtor’s property.
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Notable recent recognition proceedings

► Since enactment of the 2009 amendments, recognition proceedings under Part IV of the CCAA have seen wide variation in the 

presence, role and impact of information officers.

► Notable recent recognition proceedings include:

Information Officer Appointed

Aero Inventory (Nov. 2009)

TLC Vision (Dec. 2009)

Japan Airlines (Apr. 2010)

Mexicana Airlines (Aug. 2010)

Petroflow Energy (Sep. 2010)

TerreStar (Oct. 2010)

Elephant & Castle (Jul. 2011)

Information Officer Not Appointed

Archangel Diamond (Feb. 2010)

Xerium (Apr. 2010)

Probe Resources (Mar. 2011)
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Aero Inventory

► The U.K. Court placed Aero Inventory into administration in November 2009.  The U.K. administrators made an application under

the CCAA shortly thereafter seeking recognition of U.K. proceedings as a foreign main proceeding, granting a stay of proceedings in 

Canada and appointing an information officer.  The Ontario Court granted the order sought and appointed the information officer 

pursuant to s.50.

► The proposed information officer submitted a pre-filing report to the Ontario Court in support of the foreign representative’s 

application.  The report outlined, among other things, the debtors’ corporate structure, business activities as well as the proposed role 

of the information officer.

► No administrative charge was sought in the application.

A changing role for the information officer

The role of the information officer became less clear when the information officer was subsequently appointed as receiver of the Canadian debtor 

in December 2009 and as trustee in bankruptcy of the U.K. debtors in January 2010 .  Following these appointments, the information officer’s 

reporting became merged with that of the trustee.
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TLC Vision

► TLC Vision commenced Chapter 11 proceedings in December 2009.  On December 23, the Ontario Court made an order 

recognizing the Chapter 11 as a foreign main proceeding, granting a stay of proceedings in Canada, approving DIP financing and 

appointing an information officer.

► The recognition order specifically required all parties to cooperate with and provide access to the information officer.

► The reports issued by the information officer discussed, among other things:

— the status of the Chapter 11 proceedings including the claims 

process and voting procedures;

— an overview of plan of reorganization and the corresponding 

assessment; and

— the information officer’s recommendations regarding  the 

motion for recognition by the Ontario Court of the plan.

Expanded reporting requirements

In addition to reporting to the Court on the status of the 

Chapter 11 proceedings,  the information officer was 

directed to report on any sales of property outside the 

ordinary course of business as well as to provide reports to 

the DIP lenders.
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TLC Vision

► On the effective date of the plan of reorganization, the information officer was discharged and became trustee in bankruptcy.

► The trustee was directed to distribute estate proceeds to disbursing agent under the plan of reorganization.
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Japan Airlines

► Japan Airlines commenced restructuring proceedings in January 2010 under the Corporate Reorganization Act of Japan.

► The foreign representative of Japan Airlines made an application in April 2010 seeking recognition of Japanese proceedings as a 

foreign main proceeding, granting a stay of proceedings in Canada and appointing an information officer.  The Ontario Court 

granted the recognition order and appointed an information officer to monitor the assets, business and affairs of the debtor and the 

main proceedings in Japan as well as other foreign proceedings in the U.S. and the U.K.

► During the proceedings, the information officer reported on, among other things:

— the business and operations of the debtors, including cash flow projections prepared by the debtors;

— the status of the restructuring initiatives undertaken as well as the Japanese and other foreign proceedings; and

— an overview of plan of reorganization, results of the claims process and the voting procedures in the Japanese proceedings.
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Japan Airlines

► The Japanese Court confirmed the debtor’s plan of reorganization on November 30, 2010.  Following declaration by the Japanese

Court that implementation of the plan was complete, the foreign representative applied to the Ontario Court in June 2011 to have

the plan recognized in Canada and have the stay of proceedings terminated.

► The CCAA proceedings and the information officer’s appointment are continuing  while Japan Airlines continues to resolve certain 

pre-filing claims in the Japanese proceedings.
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Mexicana

► Mexicana, a scheduled passenger airline based in Mexico, commenced 

insolvency proceedings in Mexico on August 2, 2010.  Shortly thereafter, 

Mexicana’s foreign representative initiated recognition proceedings in the 

U.S. and Canada.

► The Quebec Court made an order recognizing the Mexican proceedings as a 

foreign main proceeding, granting a stay of proceedings in Canada and 

appointing an information officer.

► During the recognition proceedings, the information officer reported on, 

among other things, the business of the debtor and the status of the debtor’s 

restructuring initiatives and the foreign proceedings.

► The Mexican proceedings are ongoing as Mexicana continues efforts to 

secure new investors and recapitalize its business.

Limited information provided to the information 

officer

The reports filed by the information officer have 

noted that the information officer was unable to 

obtain certain information from Mexicana 

regarding the debtor’s proposed restructuring or 

information to assess the financial and liquidity 

situation of the debtor.   Notwithstanding the 

level of information being lower than normally 

expected from a Canadian perspective, the Quebec 

Court has determined the extension of the 

Canadian stay of proceedings to date, as requested 

by Mexicana’s foreign representative, to be 

appropriate.
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Petroflow Energy

► Petroflow Energy and two affiliates commenced Chapter 11 protection in May and August 2011.  The Alberta Court granted a 

recognition order in September 2010 and appointed an information officer.

► During the proceedings, the information officer reported on, among other things:

— the business, operations and conduct of the debtors during the restructuring process;

— the status of the Chapter 11 proceedings including the claims process and voting procedures; 

— an overview of plan of reorganization;

— the information officer’s recommendations on motions for recognition by the Alberta Court of various court orders made in 

U.S. including approval of a settlement and asset transfer agreement; and

— the information officer’s recommendations on the motion for recognition of the plan by the Alberta Court.
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Elephant & Castle

► The debtors initiated Chapter 11 proceedings on June 28, 2011.  

► The proposed information officer submitted a pre-filing report to the Ontario Court in support of the foreign representative’s 

application.  The report outlined, among other things: 

— corporate background and debt structure;

— the events leading up to the Chapter 11 filing;

— the sale process already in progress;

— the proposed notice procedures; and

— the information officer’s recommendations regarding the relief sought.

► On July 4, the Ontario Court granted a recognition order and appointed the information officer. 
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Recognition without an information officer

► Recent recognition proceedings where an information officer was not appointed include Probe Resources and Xerium.  

► In these two cases, the need for an information officer to assist the Court during the restructuring process was lessen because, by the 

time recognition of the foreign proceedings was sought in Canada, the restructuring process had been substantially completed.

Probe The debtors commenced Chapter 11 proceedings in late 2010.  A plan of reorganization was approved by the creditors and 

subsequently confirmed by the U.S. Court in early 2011.  Recognition proceedings were commenced in B.C. in March 2011 

following plan confirmation in the U.S.

Xerium After presenting a pre-negotiated plan of reorganization to the proposed affected creditors and receiving plan approval from those 

creditors through a formal balloting process, the debtors initiated Chapter 11 proceedings at the end of March 2010.  The Ontario 

Court recognized the foreign proceedings two days later.  The plan was later confirmed by the U.S. Court in May 2010.
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Issues to consider

Consequences of non-

compliance with duties or 

non-disclosure of relevant 

information?

Status of the restructuring 

process in the foreign 

jurisdiction

Costs

Complexity of the 

foreign proceedings

Requirements in Canada  -

reporting? 

recommendations to the 

Court?

Monitor versus 

information 

officer?

Need for a court officer 

in the CCAA

proceedings

Diligence exercised by the foreign 

debtor(s) and foreign 

representative in carrying out 

their duties under the CCAA

Type of 

proceedings under 

the CCAA
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Ernst & Young is a global leader in assurance, tax, transaction and advisory services.  Worldwide, 

our 141,000 people are united by our shared values and an unwavering commitment to quality.  We 

make a difference by helping our people, our clients and our wider communities achieve their 

potential.

About Ernst & Young’s Restructuring Services

The professionals of our market-leading Canadian corporate restructuring practice, Ernst & Young 

Inc., offer integrated, objective advice. We can help you evaluate opportunities and address 

challenges, create an effective restructuring plan and achieve your strategic goals — whether you’re 

buying or selling a distressed asset, restructuring your business or dealing with underperformance or 

cash management.  Wherever you are in Canada or around the world, we can provide insightful 

and practical advice.  Drawing on our significant industry and sector knowledge, deep technical 

skills and extensive experience, we can create a tailored and collaborative approach appropriate to 

your short- and long-term needs and objectives.  It’s how Ernst & Young makes a difference.  For 

more information, please visit ey.com/ca.

Ernst & Young refers to the global organization of member firms of Ernst & Young Global Limited, each of which is a 
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